required by section 77.216 is filed, and included among the kinds of
Information which must be filed is a general "catch-all" stated in
subsection (a) (18) of section 77.216-2, which states as follows:

(18) Such other information pertaining to the
stability of the impoundment and impounding structure
which may be required by the District Manager.

The citation issued after the inspector determined that the contestant
had not responded to the aforementioned letter from District Manager
Krese.

Testimony and evidence adduced by MSHA

MSHA Inspector Stuart H. Shelton, testified that he is a graduate
civil engineer, that he is familiar with Omar Mining Companyrs Robinson
Creek Impoundment, and that as part of his MSHA inspection duties has
"been looking at this site off and on for close to 10 years" (Tr, 12),
Mr. Shelton identified exhibit G-l as a copy of a letter dated October 30,
1980, signed by MSHA. District Manager J. J. Krese, and which was sent
to the contestant.  He Identified exhibit G-2 as copies of the initial
citation which he issued on February 3, 1981, and which he subsequently
modified on March 10, 1981, citing a violation of 30 CFR 77.216-2(a)(18).
He confirmed that he issued the citation because of the failure by the
contestant to provide the information requested by the district manager
In his letter as required by the cited mandatory standard (Tr, 13-14).

Mr. Shelton stated that he spoke with Mine Superintendent Ray Holbrook
and Mr. Karu Ison, the Chief Engineer, and they informed him that they
had no intention of responding to the letter,  Mr. Shelton believed that
a reasonable time had gone by from the date of the letter and the time
the citation was issued.  He also indicated that the letter was issued
after MSHA's engineering staff at the Mt, Hope office conducted a field
survey of the impoundment spillway to determine whether it was adequate
in terms of capacity.  These studies indicated that the spillway capacity
was inadequate to meet the design criteria,  The Instant case is the
only one that he is aware of where additional information pursuant to
the cited standard was requested from a mine operator (Tr. 14-17).

Mr. Shelton testified that during the time period from October 30,

1980, until February 3, 1981, no response was received by MSHA with regard
to the district manager's letter.  However, subsequently, on February 27,

1981, the contestant sent a letter to the district manager stating that
MSHA had no basis for requesting any additional information concerning
the spillway, and enclosing a legal paper explaining its position in
the matter (Tr. 18-19; Exh. G-3).

On cross-examination, Inspector Shelton stated that during the past
ten years he has inspected the Impoundment In question approximately three
or four times a year, for a total of some 30 or 40 inspections. During
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